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The Harman Undertaking 

 

What is it, how is it released, does it trump a subpoena or notice to 
produce and what constitutes a “collateral purpose”? And 
importantly, since Hearne v Street (2008) 235 CLR 125, why do we 
persist in referring to it as the Harman undertaking? 

 

 

What is the Harman undertaking? 

1. There is an implied undertaking to the Court that documents obtained as a result of 

the compulsory processes of the Court will only be used for the purposes for which 

they were disclosed and not be used for a collateral or ulterior purpose.    

 

2. This undertaking is often referred to as a Harman undertaking and this reference is 

derived from Harman v Secretary of State for Home Dept [1983] 1 AC 280 at 896.   

 

3. Lord Denning MR in Riddick v Thames Board Mills Ltd [1977] QB 881, explained at 

896 the rationale behind the undertaking as follows: 

 

Compulsion is an invasion of a private right to keep one’s documents to 

oneself. The public interest in privacy and confidence demands that this 

compulsion should not be pressed further than the course of justice requires. 

The court should, therefore, not allow the other party — or anyone else — to 

use the documents for any ulterior or alien purpose. Otherwise the courts 

themselves would be doing injustice. 

 

4. In British American Tobacco Australia Services Ltd v Cowell (2003) 8 VR 571, the 

Court of Appeal at [20] said regarding the purpose of the implied undertaking: 

 



 

3 

Liability limited by a scheme approved under Professional Standards Legislation 

The primary purpose of implying such an undertaking, it seems, is to protect 

the subject party’s privacy and thereby inter alia to encourage full and frank 

disclosure whenever required for the purposes of the litigation. 

 

5. The High Court in Hearne v Street (2008) 235 CLR 125 expressed it as a substantive 

obligation in the following terms at [96]. 

 

Where one party to litigation is compelled, either by reason of a rule of court, 

or by reason of a specific order of the court, or otherwise, to disclose 

documents or information, the party obtaining the disclosure cannot, without 

the leave of the court, use it for any purpose other than that for which it was 

given unless it is received into evidence. 

 

6. And at [97] the High Court said that “it is common to speak of the relevant obligation 

as flowing from an "implied undertaking". 

 

Scope of the obligation 

7. The obligation extends to all Australian courts, its many tribunals as well as 

arbitration proceedings. As for the latter, see Esso Australia Resources Ltd v 

Plowman (Minister for Energy & Minerals) (1995) 183 CLR 10 as well as the various 

State and Territory commercial arbitration legislation including the Commercial 

Arbitration Act 2010 (NSW).   

 

8. The obligation is often not well understood by those who are not actively involved in 

litigation, who may consider that once a document is produced it can be used for any 

purpose.  This is especially true with respect to third parties including, for example, 

expert witnesses, agents and employees of the principal parties to the litigation and 

litigation funders.      

 

9. The obligation applies not only to parties in proceedings but also any third party who 

receives documents and is aware that their origin is from legal proceedings, even if 
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they are not aware of the existence of such an undertaking: Hearne v Street at [109]-

[112]. 

 

10. The obligation applies to the following types of documents: 

 

• pleadings, other than an originating process 

• documents inspected after discovery 

• answers to interrogatories 

• documents produced on subpoena 

• documents produced for the purposes of taxation of costs 

• documents produced pursuant to a direction from an arbitrator 

• documents seized pursuant to an Anton Piller order 

• witness statements served pursuant to a judicial direction 

• affidavits  

• statements of admissions of facts 

 

Hearne v Street (2008) 235 CLR 125 at [96], Springfield Nominees Pty Ltd v 

Bridgelands Securities Ltd (1992) 38 FCR 217 at 223, Eisa v Brady [2000] NSWSC 

929 at [21].  

 

11. The obligation extends to the information derived from the documents: Crest Homes 

Plc v Marks [1987] AC 829 at 854. 

 

Release from obligation 

12. As the implied undertaking is given to the Court, only the Court may release a party 

from its obligation pursuant to it: Crest Homes at 854; Holpitt Pty Ltd v Varimu Pty Ltd 

(1991) 29 FCR 576. 

 

13. It is necessary to seek a release from the Court, even if the party making the 

discovery has given a clear informed consent to the use made of the document: 

Hamersley Iron Pty Ltd v Lovell (1998) 19 WAR 316 at 321 per Ipp J.  
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14. Special circumstances will be required for the release of a party, on application to the 

court, from the obligation.  In Springfield Nominees Pty Ltd v Bridgelands Securities 

Ltd (1992) 38 FCR 217 Wilcox J said at 225: 

 

For “special circumstances” to exist it is enough that there is a special feature 

of the case which affords a reason for modifying or releasing the undertaking 

and is not usually present. The matter then becomes one of the proper 

exercise of the court’s discretion, many factors being relevant. It is neither 

possible nor desirable to propound an exhaustive list of those factors. But 

plainly they include the nature of the document, the circumstances under 

which it came into existence, the attitude of the author of the document and 

any prejudice the author may sustain, whether the document pre-existed 

litigation or was created for that purpose and therefore expected to enter the 

public domain, the nature of the information in the document (in particular 

whether it contains personal data or commercially sensitive information), the 

circumstances in which the document came into the hands of the applicant for 

leave and, perhaps most important of all, the likely contribution of the 

document to achieving justice in the second proceeding.  

(emphasis added) 

 

15. Also relevant are competing considerations of public interest and the interests of 

justice: Minister for Education v Bailey (2000) 23 WAR 149.   

 

16. The Full Federal Court in Liberty Funding Pty Ltd v Phoenix Capital Ltd [2005] 

FCAFC at [31] endorsed the “special circumstances” test in Springfield Nominees, 

but held that it did not require some extraordinary factors to be present but in the 

circumstances good reason had to be shown why, contrary to the usual position, 

documents produced or information obtained should be used for the advantage of a 

party in other proceedings or other purposes: Nicholls v Hertslet [2016] FCA 655 at 

[65]. 

 

17. Some examples of special circumstances which were found to exist include: 
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• to enable the joinder of parties: Sybron Corp v Barclays Bank Plc [1985] Ch 299. 

• to use the document in the public interest: Pacific Basin Exploration Pty Ltd v 

XLX NL [1985] WAR 11 at 17, 18 

• to launch contempt proceedings against the party disclosing the documents in 

respect of other proceedings: Crest Homes Plc v Marks [1987] AC 829. 

• to allow a defence to defamation proceedings arising out of a criminal 

investigation: Ex parte Coventry Newspapers Ltd [1993] QB 278; 

• to allow the correction of a misleading statement by the other party: Dagi v 

Broken Hill Proprietary Co Ltd [1996] 2 VR 567. 

• to use a document obtained during proceedings to commence a separate action 

for misfeasance in public office: Minister for Education v Bailey. 

• to allow the disclosure of information to the parent company of a corporate 

litigant, or to an insurer where an indemnity claim is likely to arise: Cadence 

Asset Management Pty Ltd v Concept Sports Limited [2006] FCA 711. 

• to allow the Commonwealth to disclose to the Australian Federal Police computer 

discs containing text messages, which were exhibited to a forensic computer 

expert’s affidavit in Fair Work Act 2009 (Cth) and breach of employment contract 

proceedings, for the purposes of the investigation of a possible criminal offence 

and as evidence in any subsequent prosecution: Ashby v Slipper (No 2) [2016] 

FCA 550.  

 

18. In Moage Ltd (in liq) v Jagelman [2002] NSWSC 953 Gzell J declined an application 

for leave to provide copies of an affidavit to ASIC and the DPP. Of relevance was the 

delay in making the application to be released from the undertaking and the fact that 

the deponent was expected to return to Australia to give evidence in the original 

proceeding and therefore the affidavit would be read and enter the public domain. His 

Honour noted that if this did not occur the application could be brought again: Moage 

at [23]. 

 

19. The applicant seeking a modification to or release from the implied undertaking must 

specify the documents in respect of which modification or release is sought and the 

purpose for which the modification or release is sought as well as satisfy the court 

that special circumstances relied upon by the applicant warrant the modification or 
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release sought. Australian Competition and Consumer Commission v 

INFO4PC.COM Pty Ltd [2001] FCA 258. 

 

20. In Deputy Commissioner of Taxation v Karas [2012] VSC 143, the Deputy 

Commissioner applied to the Victorian Supreme Court for the use of affidavits filed on 

behalf of the taxpayer in relation to freezing orders obtained by the Deputy 

Commissioner against the taxpayer, in separate proceedings for the enforcement of 

a judgment debt obtained in that Court and in relation to any appeal or review of the 

taxpayers objections to assessments.   

 

21. Forrest J held at [44] that the implied undertaking did not apply to the purposes 

proposed by the Deputy Commissioner and allowed him to use the affidavits in 

enforcement of the recovery proceeding or in the AAT review or any Federal Court 

appeal.  His Honours explained at [43]: 

 

In this case, the freezing order is intimately bound up with the enforcement of 

the recovery proceeding in this court. It is not for a purpose unrelated to the 

obtaining of the freezing order which seeks to preserve the assets which may 

be the subject of legal proceedings undertaken by the Deputy Commissioner 

(cf Cowell and Hearne). It is ancillary to the wider dispute between the Deputy 

Commissioner and Mr Karas in relation to his tax liabilities between June 

2003 and June 2010. Proceedings in the federal jurisdiction (be it in the AAT 

or any appeal to the Federal Court) relate directly to the income tax 

assessments which are also the foundation for the obtaining of the freezing 

order and the judgment in the recovery proceeding. 

 

22. His Honour further held at [59] that even if he was wrong and the implied undertaking 

did apply, special circumstances existed enabling the Commissioner to be relieved of 

the implied undertaking if that were necessary.  The special circumstances outlined 

were the following: 

 

a) The Commissioner is fulfilling a public function in seeking recovery of monies 

the subject of the assessments or defending those assessments in the AAT 
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or Federal Court. That function is important and is in the public interest; it 

would be frustrated if the affidavit material was not able to be used in those 

proceedings;  

b) the Commissioner has identified specifically the material which he proposes 

to rely upon and the proceedings in which he seeks to use the affidavits;  

c) the recovery proceeding is intimately bound up with the orders made in this 

proceeding. The enforcement of the judgment in the recovery proceeding will 

take place pursuant to this court’s processes and, presumably, the assets 

which are the subject of the freezing orders may form part of the assets over 

which that enforcement takes place. The AAT proceedings (and any Federal 

Court proceeding), although not as intimately connected with this proceeding, 

nevertheless have a common thread — the assessments of any tax liability of 

Mr Karas to the Deputy Commissioner. They are, as I have said earlier, 

related proceedings;  

d) apart from the general principle of coercive invasion of his confidential 

material it was not argued by Mr Karas that some specific deleterious result or 

prejudice will flow from the release of the material in the limited way proposed 

by the Deputy Commissioner; and  

e) there is no suggestion that the material contained in the affidavits is 

commercially sensitive. 

 

Ending of obligation – Common law 

23. The implied undertaking ordinarily comes to an end once the document is tendered in 

evidence or formally read in open court: Esso Australia Resources Ltd v Plowman 

(1995) 183 CLR 10 at 32-33.   

 

24. In Ainsworth v Hanrahan (1991) 25 NSWLR 155 the NSW Court of Appeal said at 

164 the implied undertaking ceases to apply when a document is physically read in 

open court, but not subsequently admitted into evidence. 

 

25. However, in British American Tobacco v Cowell [2003] VSCA 43 the Victorian Court 

of Appeal said at [35]: 

 

But if the document does contain material personal to the affairs of the party 
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which is of a private or confidential nature, then, no matter by whom 

produced, the implied undertaking will ordinarily be important to the party and 

its enforcement of concern. In such circumstances, we see no reason why, if 

it once attaches, the implied undertaking should not endure despite the tender 

of the document in evidence against the party seeking protection. The fact 

that, by reason of its tender, it has passed into “the public domain” may be a 

consideration when leave is sought to use the document otherwise than for 

the purposes of the litigation in which it was produced, but it does not per se 

gainsay the continuance of the undertaking.  

 

26. In Plate Glass Holdings Pty Ltd v Fraser Gordon Investments Pty Ltd, [2012] FCA 

1487 Flick J held at [26]: 

 

But, as stated by Mason CJ in Esso Australia, “once material is adduced in 

evidence in court proceedings it becomes part of the public domain, unless 

the court restrains publication of it”. Once a document is adduced in evidence 

“the open court principal [sic] necessarily overrides the right of privacy”.  

Whether any “right of privacy” is overridden by adducing a document in 

evidence may be left to one side; any suggestion that confidentiality in 

documents produced pursuant to the compulsory processes of the court and 

adduced in evidence is maintained is inconsistent with the document now 

being “in the public domain”. For the confidentiality in such documents to be 

lost, however, a mere reference in open court to “the nature of the document 

or its general subject matter will not suffice … [w]hat is required, as a 

minimum, is a disclosure of the substance of what is stated in the document. 

(citations omitted) 

 

Ending of obligation – Court rules 

27. Court Rules may apply to abrogate this undertaking in the case of a document which 

has been read to or by the Court or referred to in open court in such terms and to 

disclose its contents, unless the Court otherwise orders. 
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28. In New South Wales, there is a specific rule to this effect in the context of discovery.  

UCPR rule 21.7 provide as follows: 

 

21.7 Discovered documents not to be disclosed 

 

(1) No copy of a document, or information from a document, obtained by 

party A as a result of discovery by party B is to be disclosed or used 

otherwise than for the purposes of the conduct of the proceedings, except 

by leave of the court, unless the document has been received into 

evidence in open court. 

 

(2) Nothing in subrule (1) affects the power of the court to make an order 

restricting the disclosure or use of any document, whether or not received 

into evidence, or the operation of any such order. 

 

29. In the Federal Court, there is a more general rule that is not limited to discovery.  

Federal Court rule 20.03 provides: 

 

20.03 Undertakings or orders applying to documents 

 

(1) If a document is read or referred to in open court in a way that discloses 

its contents, any express order or implied undertaking not to use the 

document except in relation to a particular proceeding no longer applies. 

 

(2) However, a party, or a person to whom the document belongs, may apply 

to the Court for an order that the order or undertaking continue to apply to 

the document. 

 

30. There are no equivalent rules in the other Australian jurisdictions. 
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Compulsory processes in other proceedings 

 

31. Consider the following scenario.  A party is in possession of documents to which the 

implied undertaking applies in proceedings A.  The party is served a notice to 

produce those documents in proceedings B.  What does that party do? 

 

32. How the implied undertaking is circumscribed by the compulsory processes in other 

proceedings, was considered recently by Pagone J in Oswal v Commissioner of 

Taxation (No 4) [2016] FCA 666.  

 

33. In Oswal, during the course of the proceedings, the taxpayers served a notice to 

produce on the Commissioner for the production of evidence filed in earlier 

proceedings (which factored upon related events) between the Commissioner and a 

third party.   

 

34. The Commissioner applied to have the notice to produce set aside.  The 

Commissioner submitted that the notice to produce should be set aside because, 

inter alia, it sought production of documents in breach of the Commissioner’s implied 

undertaking.   

 

35. Pagone J said that “there is no doubt that the notice to produce sought from the 

Commissioner documents in the earlier proceedings in respect of which the 

Commissioner was bound by an implied undertaking against disclosure or use in any 

other proceeding”: at [6]. 

 

36. His Honour said that the implied undertaking must yield to “inconsistent statutory 

provisions and to the requirements of curial process in other litigation” citing Esso 

Australia Resources Ltd v Plowman (1995) 183 CLR 10, 33.  

 

37. His Honour referred to a passage from the judgment of Gordon J in Cadbury 

Schweppes Pty Ltd v Amcor Ltd [2008] FCA 398 at [13] which “explained the position 



 

12 

Liability limited by a scheme approved under Professional Standards Legislation 

of a litigant faced with competing and inconsistent obligations’: at [6].  The passage is 

set out below. 

 

However, the resolution of any tension between what would otherwise be 

competing and inconsistent obligations, is readily apparent; resolution lies in 

properly identifying the contents of the implied undertaking. In particular, it is 

necessary to recognise that the undertaking impliedly given in one proceeding 

not to use documents compulsorily produced in that proceeding except for the 

purposes of that proceeding is necessarily subject to other requirements of 

the law. So to take what may be a clearer example of the limits of the 

undertaking, the implied undertaking given in one proceeding would provide 

no answer to a subpoena for production of these documents in another 

proceeding. When a party is subpoenaed to produce documents obtained in 

another proceeding, it is no answer to say that “I am subject to an undertaking 

about how I may use these documents”. The party’s undertaking in the first 

proceeding restricts the uses to which that party may choose to put the 

documents. But the undertaking is no answer to otherwise valid compulsive 

processes of law: Esso Australia Resources Ltd v Plowman (1995) 183 CLR 

10, 32, 36–37, 46. As the Court in Plowman stated (at 33): 

 

No doubt the implied obligation must yield to inconsistent statutory 

provisions and to the requirements of curial process in other litigation, 

eg discovery and inspection, but that circumstance is not a reason for 

denying the existence of the implied obligation. 

 

38. The question was, not whether the Commissioner can be required to comply with the 

notice to produce but, rather, whether the Commissioner should be required to do so 

in this instance: at [6].   

 

39. The answer was to be determined by the exercise of the court’s discretion in which 

the achievement of justice must be the guiding principle: at [7].  
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40. His Honour ultimately concluded at [9] that it was not “in the interest of justice that . . . 

notices to produce to the Commissioner should be used to elicit evidence from a third 

party.”  

 

Collateral or ulterior purpose 

 

41. A collateral or ulterior purpose is one which is different to that which is the reason, 

under a court procedure designed to achieve justice, a party is privileged to be in 

possession of another person’s documents: Harman at 302.  In another words, a 

collateral or ulterior purpose means a purpose not connected with conduct of the 

proceeding in which it was obtained.   

 

42. This includes use of the document in different proceedings between the same 

parties: Riddick v Thames Board Mills Ltd; Re Marshall Bell Hawkins Ltd [2003] FCA 

833 per Merkel J at [7]. 

 

43. However, in Deputy Commissioner of Taxation v Karas, the use of affidavits filed on 

behalf of the taxpayer in relation to freezing orders obtained by the Deputy 

Commissioner against the taxpayer, in separate proceedings for the enforcement of 

a judgment debt obtain in that Court and in relation to any appeal or review of the 

taxpayers objections to assessments, did not attract the implied undertaking.   

 

44. Examples of uses that have been held to constitute a collateral or ulterior purpose 

include: 

 

• providing material to the media: Harman. 

• referring to documents during a media interview: Hamersley Iron Pty Ltd v Lovell 

(1998) 19 WAR 316. 

• commencing proceedings for contempt against the party that disclosed the 

material: Crest Homes v Marks [1987] AC 829. 

• investigating or commencing criminal proceedings against the party that provided 

the material: Bailey v ABC [1995] 1 Qd R 476. 
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• circulating documents obtained by a union during proceedings involving the union 

to individual members of the union: Hamersley Iron Pty Ltd v Lovell. 

• commencing proceedings for defamation against the author of any allegedly 

defamatory remarks contained in material obtained during legal proceedings: 

Riddick v Thames Board Mills Ltd. 

• the use of documents to which the implied undertaking applied to commence a 

cross claim, against either an existing or a new party; Allstate Life Insurance Co v 

ANZ Banking Group (1995) 57 FCR 360 

 

What constitutes a breach of the obligation? 

 

45. There will be a breach if the document is simply given to a third party for purposes 

other than the proceedings.  

 

46. In Ainsworth v Hanrahan, the plaintiff was cross examined on his answers to 

interrogatories in different proceedings and the use of such answers by the 

defendant in the circumstances was found to be a ‘technical contempt’.   

 

47. The circumstances that gave rise to contempt in Evans v Citibank [2000] NSWSC 

1017, involved investigations being carried out by the National Crime Commission in 

respect of matters related to the Citibank proceedings. Some adverse comment had 

already been made about the degree of disclosure made by the plaintiff in relation to 

an ex parte injunction and the plaintiff felt under some pressure. The National Crime 

Commission pressed for information and the plaintiff instructed his solicitor to hand 

over any documents they wanted. At a meeting held on a Sunday, the solicitor 

handed over four affidavits of the defendants in the Citibank matter. Counsel did not 

seek to stop it, nor apply to the Court for leave. 

 

48. It is not clear how the contempt issue was raised. Within the Citibank proceedings, 

an application to the Court to purge the contempt was made. Not one of the 

Defendants alleged that there had been any prejudice.  The solicitor and barrister 

involved gave unreserved apologies to the Court.  The solicitor swore that he was 

unaware of the implied undertaking to the Court and the barrister said that the issue 
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had not crossed his mind. Ignorance of the undertaking did not alter the fact there 

had been a contempt.  

 

49. Hamilton J acknowledged that the correct application was the one that had been 

taken by the plaintiff. Namely, an application to purge the contempt. His Honour 

expressed some disapproval at the delay in making the application. Nevertheless, 

the application to purge the contempt was granted. 

 

Contempt of court 

 

50. Breach of the obligation is a contempt of Court: Ainsworth v Hanrahan per Kirby P at 

168-9; Harman; Riddick; Hearne.  Despite this, contempt proceedings should not be 

resorted to if other courses (further undertaking, application for orders consistent with 

the further undertaking or injunction) are available: Ainsworth at 169.  

 

51. Ignorance of the existence of the obligation is not a defence, but is relevant to 

penalty: Watkins v AJ Wright (Electrical) Ltd [1996] 3 All ER 31. Intention (or lack 

thereof) is also relevant to penalty: Ainsworth at 168. 

 

52. If the party in breach is engaged in litigation, there are potentially significant 

consequences to that party’s maintenance and furtherance of the proceedings.  Even 

an apparent or alleged contempt of court could adversely impact the apparent 

contemnor’s interests in the conduct of the proceedings.  

 

53. A court may stay proceedings were the plaintiff is found in contempt: Wilson v Bates 

(1838) 40 ER 900 at 902 per Cottenham LC. 

 

Effect of contempt on proceedings  

 

54. There are two relevant lines of authority with respect to the effect of a contempt on 

the contemnor in the maintenance and furtherance of proceedings.  The two lines 

stem from the House of Lords decision in Hadkinson v Hadkinson [1952] 2 All ER 
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567.  The first line is sourced in the reasons of Denning LJ at 573-575 and the 

second line appears in the reasons of Romer LJ at 568-573.   

 

55. In Hadkinson, Lords Romer and Denning each arrived at the same outcome which 

was that the apparent contemnor could should not be heard until she purged her 

contempt: at 572.3 per Romer LJ and at 575.5, per Denning LJ.  Their Honours 

disagreed in their reasoning however, with Lord Denning preferring a progressive 

discretionary approach in every case, while Lord Romer preferred the more 

traditional approach, being a rule that a party in contempt is not to be heard unless 

some exception applies.   

 

56. The Federal Court has adopted Lord Denning’s approach: Foster v Australian 

Competition and Consumer Commission and Others (2014) 311 ALR 117 at [39].  

 

57. Consistent with Lord Romer’s approach, the starting point in New South Wales 

appears to be that a contemnor cannot be heard or take proceedings in the same 

case until purged of the contempt: Permewan Wright Consolidated Pty Ltd v A-G 

(NSW) (1994-1995) 35 NSWLR 365 at 369 (note this was a 1978 decision reported 

later); Young v Jackman (1986) 7 NSWLR 97 at 102. 

 

58. The position in New South Wales remains unclear however.  In Young v Jackman, 

Young J interpreted the reasons for the decision in Permewan Wright as supporting 

the absence of a discretion, whereas in Woollahra Municipal Council v Shahani, 

(1990) 69 LGRA 435 at 439, Bignold J interpreted Permewan Wright as not denying 

the existence of a discretion. 

 

59. There are exceptions to the rule which are typically described by reference to the due 

administration of justice generally and the dictates of justice in a particular case: 

Stokes v McCourt [2013] NSWSC 1014 at [32]. 

 

60. Exceptions include:  

 

• the contemnor is entitled to be heard in respect of matters of defence 

• the rule does not preclude the contemnor being heard in other causes including 

those involving the same parties 
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• the party may contend that he or she is not or, having regard to all the 

circumstances, should not be treated as being in contempt  

• the party may contend that proceedings subsequent to the order are irregular 

• the party may bring an appeal to set aside the order upon which the contempt is 

founded  

• the party may apply to purge the contempt 

 

61. Significantly, the dictates of justice is also the paramount consideration in 

determining whether special circumstances are present for purposes of release of the 

substantive obligation: Springfield at 225.  

 

62. Apparent disobedience of an order of the court places one in contempt for the 

purposes of the rule in Permewan, notwithstanding that the person hasn’t yet been 

found guilty of contempt: Young at 101.6; Marchant v Dunlop (1927) 44 WN (NSW) 

108 at 109. Therefore the mere allegation of breach of the undertaking may be 

sufficient to trigger the rule and prevent a party from taking further steps in the 

proceedings until purged of the contempt. 

 

63. Despite New South Wales having adopted Romer LJ’s more traditional approach, 

practitioners should appreciate that operation of the principle is not an automatic bar 

to continuation of proceedings.  

 

Civil or criminal contempt 

 

64. The High Court has said the theoretical bases for maintaining a distinction between 

civil and criminal contempt are “unsatisfactory”: cf Witham v Holloway (1995) 183 

CLR 525 at 534; Australian Meat Industry Employees’ Union v Mudginberri Station 

Pty Ltd (1986) 161 CLR 98 at 106-109.  Nevertheless, in New South Wales, the 

distinction is enshrined in sections 101(5) and 101(6) of the Supreme Court Act 1970 

which provide that an appeal lies against to the Supreme Court with respect to civil 

contempt but not criminal contempt.   

 

65. On which side of the dichotomy a particular case falls is determined on the basis of 

whether the contempt proceedings are essentially punitive (criminal) or are they 
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remedial or coercive (civil): Hearne at [22] per Kirby J; Witham v Holloway (1995) 183 

CLR 525 at 532 per Brennan, Deane, Toohey and Gaudron JJ. 

 

66. Contempt proceedings in this context are likely to be regarded as civil in nature and 

therefore appealable under s106(6), as is what occurred in Hearne.  

 

67. A charge of contempt, whether civil or criminal, must be proven beyond a reasonable 

doubt.  It is for this reason that certain hypothetical breaches appear to never have 

been adjudicated, such as those in relation to issuance of subpoenas which are 

discussed below.    

 

Defences 

 

68. As stated above, ignorance is no defence although it is relevant to penalty.  

 

69. It is generally not a defence to a charge of contempt arising from breach of the 

undertaking by the party bound that the use was in the public interest: Pacific Basin 

Exploration Pty Ltd v XLX NL [1985] WAR 11 at 17, 18. However, special 

circumstances analysis may well turn on the nature of the reason for the proposed 

dissemination or use of the information. If that reason is grounded in public interest 

considerations, such as where the documents evidence a fraud or crime, a court may 

be more inclined to release one from the obligation: Distillers Co (Biochemicals) Ltd v 

Times Newspapers Ltd [1975] QB 613..  

 

Costs 

 

70. If the allegation of contempt is made without first pursuing other available remedies, 

the charging party may be deprived its costs even if successful: Ainsworth at 169.5.   
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Purge of Contempt 

 

71. Where there has been a breach of the implied undertaking, the appropriate 

procedure is to make an application to the Court to purge the contempt: Evans v 

Citibank at [5]. 

 

72. Where the contempt has arisen from doing an act contrary to an undertaking, the 

contempt is cleared by an apology to the Court, an offer for reparation and costs: 

Australian Consolidated Press Ltd v Morgan (1965) 112 CLR 438 per Windeyer J at 

498-9; United Telecasters Sydney Ltd v Hardy (1991) 23 NSWLR 323 at 340; Evans 

v Citibank at [5]. 

 

Preventing a breach 

 

73. Further undertakings may be sought from the party in breach.  If those undertakings 

are not forthcoming, an application may be made for orders that those undertakings 

be given.   

 

74. As stated above, the substantive legal obligation has the force at law of an injunction. 

The court will restrain the improper use of documents obtained in discovery or 

through other compulsory process: Ainsworth v Hanrahan.   

 

Avoiding a breach 

 

75. Assume you recognise that an exhibit to an affidavit served by your opponent in other 

proceedings contains evidence relevant to the issues in a second set of proceedings 

currently on foot.  Assume further you’ve written to your former opponent seeking 

consent to be released from the obligation and rely on the exhibit in the instant 

proceedings but no consent is forthcoming.  What are your options?  

 

76. A party may be tempted to issue a subpoena or notice to produce without first 

seeking a release from the court in which the document was made available.  This 
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would be ill advised as the issuance of the subpoena or notice may itself amount to 

contempt.  This proposition has never been tested but in circumstances where the 

issuing party has a paramount duty to the court and the obligation can be breached 

without knowledge, it would be unwise to be the first to do so.    

 

77. The correct course is to make an application seeking orders that you be released 

from the obligation and be permitted to rely upon and adduce that evidence in the 

current proceedings on the grounds set out in Springfield Nominees.  

 

78. Assume you are bound by the obligation and have been issued with a subpoena to 

produce documents you know to be covered by it.  What should you do?  

 

79. As is evident from the decisions outlined above including Plowman and Cadbury 

Schweppes, the obligation will give way to inconsistent statutory provisions and to 

the requirements of curial process in other litigation including subpoenas.  As 

discussed in Oswal (which is referred to above), this may be grounds to have the 

subpoena set aside on discretionary grounds, but you cannot assume you are 

relieved of the obligation to produce under a subpoena just because the documents 

came to you under an implied undertaking 

 

80. When in doubt, apply for a release.  It has been considered necessary for a party 

bound by the undertaking in one proceeding and a conflicting obligation to make 

discovery of the documents to which the undertaking relates in another to obtain a 

release before doing so. Such a release has been granted on the basis that the 

interests of justice require it: Holpitt Pty Ltd v Varimu Pty Ltd, applying the test of 

special circumstances.  

 


